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SENATE RESOLUTION NO. 339. 

BY MR. BRANDEGEE. 

In the Senate of the United States, 

January Sly 1917. 

Resolved, That the manuscript submitted by the Senator from Coi 
necticut (Mr. Brandegee) on January 29, 1917, entitled ^'Memorandui 
on the History and Scope of the Laws Prohibiting Correspondence wit 
a Foreign Government, and Acceptance of a Commission to Serve 
Foreign State in War,'^ by Charles Warren, Assistant Attorney Ger 
eral, be printed as a Senate document, and that 500 additional copic 
be printed for the use of the Senate document room. 

Attest : 

James ^. Baker, 

Secretary. 

" 2 S 1917 



MEMORANDUM ON THE HISTORY AND SCOPE OF THE LAWS 
PROHIBITING CORRESPONDENCE WITH A FOREIGN GOVERN- 
MENT, AND ACCEPTANCE OF A COMMISSION TO SERVE A 
FOREIGN STATE IN WAR. 



By Charles Warren, Assistant Attorney General. 



HISTORY AND SCOPE OF SECTION 5 OF THE FEDERAL PENAL 

CODE. 

Sec. 5. Every citizen of the United States, whether actually resident or abiding 
within the same, or in any i)lace subject to the jurisdiction thereof, or in any foreign 
country,^ without the permission or authority of the Government, directly or indi- 
rectly, conmiences or carries on any verbal or written correspondence or intercourse 
with any foreign Government or any officer or agent thereof, with an intent to in- 
fluence the measures or conduct of any foreign Government or any officer or agent 
thereof, In relation to any disputes or controversies with the United, States, or to de- 
feat the measures of the Government of the United States; and every person, being 
a citizen of or resident within the United States or in any place subject to the juris- 
diction thereof, and not duly authorized, counsels, advises, or assists in any such 
correspondence with such intent, shall be fined not more than $5,000 and imprisoned 
not more than three years; but nothing in this section shall be construed to abridge 
the right of a citizen to apply, himself or his agent, to any foreign Government or 
the agents thereof for redress of any injiu*y which he may have sustained from such 
Government or any of its agents or subjects. 

GENERAL CONSIDERATIONS. 

The original act, reproduced in section 5 of the Federal Penal 
Code (35 Stat. 1088, eh. 321, sec. 5, fonnerly Rev. Stat. sec. 5335), 
is the act of January 30, 1799 (1 Stat. 613). There have been no 
substantial changes except that the words ''or in any place subject 
to the jurisdiction thereof,' ' have been twice inserted. 

The statute has never been construed in any reported case. It is 
cited in United States v. Craig (1886—28 Fed. 795, 801) as an illus- ' 
tration of the power of the United States to punish its own citizens 
for acts committed in a foreign country. It is also cited in American 
Banana Co. v. United Fruit Co. (1909—213 U. S. 347, 356). 

They [civilized countries] go further, at times, and declare that they will punish 
any one, subject or not, who shall do certain things, if they can catch him, as in the 
case of pirates on the high seas. In cases immediately affecting national interests 
they may go further still and may make, and if they get the change, execute similar 
threats aa to acts done within another recognized jurisdiction. An illustration from 
our statutes is found with regard to criminal correspondence with foreign governments. 
(Rev. Stat., sec. 5335.) 

1 The word ''who," which appeared in Revised Statutes, section 5335, has been, by oversight, omitted 
when that section was embodied in section 5 of the act of March 4, 1909, chapter 321, now termeofthe Federal 
l»enal Code of 1910. 

3 



4 PEOHIBITING COBEESPONDENCE WITH A FOREIGN GOVERNMENT. 

History, therefore, must throw the chief light upon the me.aning 
of the statute. While congressional debates are not determinative oi 
the meaning of statutory language, they are unquestionably of great 
aid in ascertaining the history of the period and the chief causes 
which led to the legislation. 

As was said in Standard Oil Co. v. United States (1911 — 221 
U.S., 1,50): 

The debates * * * show, however, that the main cause which led to the legis- 
lation was the thought that it was required by the economic condition of times. * * * 

Although debates may not be used as a means for interpreting a statute (United 
States V. Trans-Missouri Freight Association, 166 U. S. 318 and cases cited) that rule 
in the nature of things is not violated by resorting to debates as a means of ascertaining 
the environment at the time of the enactment of a particular law, that is, the history 
of the period when it was adopted. 

Moreover, as the Supreme Court has not hesitated to have recourse 
to the debates in the Constitutional Convention of 1787 in order to 
ascertain the construction of words and phrases in the Constitution, 
the general rule as to the statutes laid down above may be somewhat 
relaxed when the congressional debates in question occurred over a 
hundred years ago and only 12 years after 1787, and in a time which 
has now become historical. Debates so long removed from present 
times and among men of historical eminence may be valuable aids 
toward the ascertainment of the purport and purpose of the legis- 
lation discussed. 

OCCASION FOR THE ENACTMENT OF THE ACT OF 1799. 

The immediate cause of the passage of the act of 1799 was the 
intermeddling of a private citizen. Dr. George Logan, in negotiations 
pending in 1798 between the United States and France. 

President Adams, in 1797, had sent John Marshall, Charles C. 
Pinckney, and Elbridge Gerry as special envoys to France to nego- 
tiate and settle, if possible, all claims and causes of differences which 
then existed between the French Directory and the United States. 
From this mission arose the X Y Z letters controversy, the failure 
of the envoys, increased anti-France feeling in the United States, war- 
like preparations in Congress, and stringent measures against aUens. 
The envoys one by one returned, having accomplished nothing. 
Thereupon, Logan, a benevolent Quaker of Pennsylvania, undertook 
to act upon his own account. Bearing letters of introduction from 
Jefferson, Thomas McKean, and others, he sailed for France, moved 
to do what the three envoys had failed to do. In France ^'he was 
hailed by the newspapers as the envoy of peace, was dined and 
feasted by MerUn (the new President of the Directory), received 
by Talleyrand, and came home to Philadelphia in November with 
some copies of old letters to the Consul General and the verbal 
assurance that France would negotiate for peace. ^' (McMaster's His- 
tory of the United States, vol. 4, pp. 3'68~410.) 

While this errand had been sincerely intended, and probably 
without any partisan pohtical motive, Logan was denounced by the 
Federahsts during his absence and after his return as a treasonable 
envoy of the Repubhcan party, carrying on a traitorous correspond- 
ence between the American arid the French '^Jacobins.'' On his re- 
turn he was coldly received by the Secretary of State, and even more 
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coldly by ex-President Washington, who regarded his action as 
fatal intermeddUng. FederaUsts, in general, condemned him; and 
it was resolved that such interference should be forbidden in the 
futm'e.^ President Adams wrote to Timothy Pickering, Secretary of 
State, November 2, 1798 (Life and Works of John Adams, Vol. 
VIII. p. 615): 

The object of Logan, in his embassy, seems to have been to do or obtain something 
which might give opportunity for the ''true American character to blaze forth in the 
approaching elections/' Is this constitutional for a party of opposition to send 
enibasaies to foreign nations to obtain their interference m elections? 

In his message to Congress, in December, 1798, the President, 
while dealing chieflv with relations with France, made no reference 
to Logan. The address of the Senate to the President, December 
11, 1798, however, contained references to professions made by 
France '* neglecting and passing by the constitutional and author- 
ized agents of the Government'' and '^made through the medium of 
individuals without pubHc character or authority. ' The President 
in his reply to the oenate, December 12, 1798, said (Messages and 
Papers of the Presidents, Vol. I, pp. 276, 277) : 

Although the officious interference of individuals without public character or 
authority is not entitled to any credit, yet it deserves to be considered whether 
that temerity and impertinence of individuals affecting to interfere in public affairs 
between France and the United States, whether by their secret correspondence or 
otherwise, and intended to impose upon the people and separate them from their 
Government, ought not to be inquired into ana corrected. 

LEGISLATIVE HISTORY AND PURPOSES OF THE ACT OF 1799. 

The history and purposes of the act of 1799 are fully set forth in 
Annals of Congress, Fifth Congress, 1797-1799, Volumes I and III, at 
thepages cited, infra. 

The questions involved in the act were first presented in a resolu- 
tion introduced in the House of Representatives, December 26, 1798 
(p. 2488) , by Roger Griswold, of Connecticut, as a proposal to amend 
the sedition law. He said: 

Its object is to punish a crime which goes to the destruction of the Executive power 
of the Government — that description of crime which arises from an interference of 
individual citizens in the negotiations of oiu* Executive with foreign Governments. 

The resolution was as follows: 

Resolvedy That a committee be appointed to inquire into the expediency of amending 
the act entitled "An act in addition to the act for the punishment of certain crimes 
a^inst the United States," so far as to extend the penalties, if need be, to all persons^ 
Citizens of the United States, who shall usurp the Executive authority of this Govern- 
ment, by commencing or carrying on any correspondence with the Governments of 
any foreign prince or state, relating to controversies or disputes which do or shall exist 
between sucn prince or state and the United States. 

The resolution was debated December 27, 28, 1798 (pp. 2493 et 
seq.), bv Congressmen of great eminence, Griswold, John Rutledge 
of Soutn Carolina, Albert Gallatin of Pennsylvania, Thomas PincK- 
ney of South Carolina, Robert Goodloe Harper of Maryland, Har- 
rison Gray Otis of Massachusetts, John Nicholas of Virginia, Abra- 

1 References to Logan's mission and the consequent legislation are also to be found in Writings of Thomas 
Jefferson, Vol. VII, letter of June 21, 1798, p. 273; Jan. 16, 1799, p. 161; Jan. 26, 1799, p. 326; Jan. 29, 1799, 
pp. 338, 339. 

Writmgs of Washington, Vo!. XI, pp. 384, 388. See also Schouler's History of the Unitted Sates, Vol. 
I pp. 415. 417. Hildrelh's Ili^lorv of the United States, Vol. IT. p. 265. 

John Adams' Works, Vol. VIII, 615; Vol. IX, 243, 244, 265, 293, 307. Writings of John Quincv Adams 
(1913), Vol. II, 349, 398, 399, and letters of Mar. 30. Aug. 11, 14, 15, Sept. 3, 4, 18, 25, Oct. 6, 1799. Law- 
rence's Wheaton (1863), 1003. Wharton's State Trials, 20, 21. American State Papers, For. Rel. Vol. 
n, 242. Memoirs of Dr. George Logan. 
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ham Baldwin of Georgia, John WiUiams of New York, Nathaniel 
Smith of Connecticut, Nathaniel Macon of North Carolina. 

Griswold said that the object of the resolution was "of first 
importance'^ — 

I think it necessary to guard by law against the interference of individuals in the 
negotiation of our Executive with the Governments of foreign countries. The present 
situation of Europe, in my opinion, calls aloud for a resolution of this kind. * * * 
If offenses of this kind are to pass unpunished, it may be in the power of an individual 
to frustrate all the designs of the Executive. The agent of a faction, if such a faction 
shall exist, may be sent to a foreign country to negotiate in behalf of that faction, 
in opposition to the Executive authority, and will any one say that such an offense 
ought not severely to be punished? It certainly ought. * * * No gentleman 
would i)retend to say that an unauthorized individual ought to exercise a power which 
ghould influence the measures of a foreign Government with. respect to this country. 
This power has been delegated by the Constitution to the President, and the people 
of this country might as well meet and legislate for us, or erect themselves into a 
judicial tribunal, in place of the established judiciary, as that any individual, or set of 
persons, should take upon him or themselves this power, vested in the Executive. 
Such practices would be destructive to the principles of our Government. 

Rutledge said that ''if the citizens of this country shall be per- 
mitted to have intercourse with foreign Governments, they may do 
the greatest injury to this country under what they conceive to be 
the best intentions,^' and he stated that he thought this ''a good 
measure of national defense/' 

Dana said that a person thus employed — 

must be considered as acting in direct hostility with the authority of our Government 
and ajgainst the general character of our country. * * * It is a crime of severe 
ma^;nitude, as the person thus acting must be considered as the agent of a faction 
waiting only for an opportunity of joining the enemies of their country. 

Pincknev said that it was a leading doctrine of republican gov- 
ernment that ''no one can pretend to interfere so as to counteract 
the proceedings of the people of their country as expressed by its 
legal organs/' He stated that he — 

knew of no case, no situation, on which it would be lawful or right for an individual 
to interfere with a foreign Government at a time when any negotiation is going for- 
ward by legal authority. Such an interference can have but a bad effect; it may 
have a very bad effect. It shows, at least, that there is a party in the country divided 
from the Uovemment who take upon themselves a separate negotiation, and set 
up a distinct power, which they wish to be paxamount to the legal authority. 

Harper said : 

The principle once admitted must go to the utter subversion of government — the 
principle being that whenever an individual, or, by stronger reason, a number of 
individuals, conceive themselves wiser than the Government, more able to discern 
or more willing to piuBue, the interest of the country, they ma^r assume its functions, 
counteract its views, and interfere in its most important operations. * * * Upon 
this pretense, if this principle be once established, any discontented faction, under 
the name of a club, or patriotic society, or revolution society, * * * may usurp 
the most essential functions of government in their own country, negotiate on all 
sorts of subjects witii the Governments of other countries, and open a direct and 
broad road for the entrance of that foreign influence which, with equal and force, 
has been declared as the "angel of destruction to republican governments." * * * 
When we knci^ that that (foreign) Government openly avows its determination to 
encourage such intercourse, to protect all factions, all malcontents, all insurgents 
in all countries, when we knew that this intercourse and her consequent protection 
of domestic factions are the great engines of her foreign policies — when we know all 
this, shall we not oppose an effectual barrier? 

The resolution was passed, 65 — 23 (p. 2545), and Griswold, Pinck- 
ney, Baldwin, Bayard, and Spaight were appointed a committee. 
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A bill based on the resolution was introduced in the House by Mr. 
Griswold January 7, 1799, as follows (pp. 2565, 2583) : 

"B« it enacted, etc., That if any person, being a citizen of the United States, whether 
he be actually resident or abiding within the United States, or in any foreign coun- 
try, shall, without the permission or authority of the Government of the United 
Stetes, directly or indirectly, commence or carry on any verbal or written correspond- 
ence or intercourse with any foreign Government, or any officer or agent thereof, 
relating to any dispute or controversy between any foreign Government and the 
United States, with an intent to influence the measures or conduct of the Government 
haying disputes or controversies with the United States, as aforesaid; or of any person, 
being a citizen of, or resident within, the United States, and not duly authorized 
shall counsel, advise, aid, or assist, in any such correspondence, with intent as afore- 
said, he or they shall be deemed guilty of a high misdemeanor; and, on conviction 
before any court of the United States having jurisdiction thereof, shall be punished 

by a fine not exceeding thousand dollars, and by imprisonment during a 

term not less than months, nor exceeding years. 

The bill was debated at length under the heading of ^'Usurpation 
of executive authority/' from January 9 to January 17, 1799 (pp. 
2583 et seq.), by many eminent Congressmen in addition to those 
already speaking on the resolution — James A. Bayard of Delaware, 
Jonathan Dayton of New Jersey, Carter B. Harrison of Virginia, 
William C. CJlaibome of Tennessee, Thomas Claiborne of Virginia, 
Isaac Parker of Massachusetts, Edward Livingston of New York, 
Joseph McDowell, Jjohn Dennis, Jonathan Brace, Samuel Smith, 
Samuel Sewall, John Dawson, Josiah Parker, William Gordon, 
Joseph Eggleston, George Thatcher, John Allen, William Edmond, 
and others. 

The principal opposition came from Albert Gallatin and Edward 
Livingston, and was largely based on an unfounded fear that the 
bill would prevent private individuals corresponding in regard to 
their private and persopal aff ail's. 

Gallatin argued (p. 2586) : 

All cases where a change of the measures of government was attempted, though it 
were done merely by an individual to secure his private rights, would come within the 
meaning of this bill. Thus, if an individual whose vessel is taken by the French should, 
after his vessel is carried into one of their ports, remonstrate or enter into a correspond- 
ence with any of the agents of that Government he must do it in such a manner as 
that his arguments shall not involve any of the general principles in dispute between 
the two Governments; because the moment he does this he falls within the penalties 
of the bill. It appeared extremely difficult that an individual who is not only per- 
haps concerned for himself but an agent for others should be able to make any effectual 
application to the French Government without taking into consideration in some 
respect the principles of dispute between the two Governments. 

He wished the bill amended so as to exclude this. 

Otis said in reply that the words, ''with an intent to influence the 
measures of a foreign Government" must relate to general public 
measures, not to the concerns of any individual. 

A motion was made to insert in place of ''as follows'^ the words 
"so as to prevent or impede the amicable adjustment of said disputes 
or controversies.'' 

Bayard said: 

If this amendment were to pass, a person might carry on any correspondence what- 
ever and no punishment could be inflicted upon him, unless a baa intention was 
proved. 

The object of the law is to prevent these private interferences altogether, since the 
Constitution has placed the power of negotiation in the hands of the Executive only. 
An individual may do good, but he may also do evil; and it can not be supposed that 
any private person has more wisdom or greater desire to serve his country than the 
Executive of the United States. 
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The amendment was lost (51 to 33), and on being reviewed was 
again lost (51 to 35). Later in the debate Gallatin, supported by 
^Nicholas, moved to add the following proviso (p. 2591): 

Provided^ That nothing in this act contained shall be construed to extend to any 
person who shall apply to any foreign Government, or to any officer or agent thereof, 
for the purpose of obtaining^ either the releasement of American seamen or for the 
restoration of any property belonging to citizens of the United States and captured, 
sequestered, or detained by or under the authority of any such foreign Government 
or any of its officers or agents, or for the payment of any debts due by such Govern- 
ment to the citizens of the United States. 

Bayard opposed, saying the bill was not intended to apply to such 
case and there was no need of the proviso : 

In order to establish a crime by this bill, what is to be proved? First, that there 
are disputes subsisting between the United States and the foreign nation with whom 
the correspondence is said to have taken place; that this intercourse has really existed; 
and that it was carried on with a view to influence the measures or conduct of the 
foreign Government in relation to any disputes or controversies with the United States; 
and unless all these facts are proved, the crime is not made out. The intention must 
be proved before the crime will appear. '^ 

Dana said that — 

the disputes and controversies mentioned in this bill are those which exist between 
the Government of the United States and foreign Govemments^-disputes and contro- 
versies of a political natiu-e, unconnected with individual claims. 

Edmond said : 

It will be wise and prudent at this time to frame a law to prevent individuals from 
interfering with the Executive authority in a manner injurious to the community. 

The proviso was defeated (48 to 37). 

A motion to add after the word '' influence '^ the words "or defeat'^ 
was made by Joseph Parker (p. 2588), saying that he wished "to 
make the bill as complete as possible and to put every check upon 
individual interference with foreign negotiations, which the Govern- 
ment had in its power to do so/^ 

The amendment was voted (48 to 30). 

Dayton proposed an amendment to strike out the words "relating 
to any dispute or controversy between any foreign coimtry and the 
United States, '' and also the word "having'^ and the words "as 
aforesaid, '' and to insert in place of "having'^ the words "in relation 
to any.'' 

These amendments were voted. 

Further statements as to the purpose and intent of the bill were 
made in the debates on January 10, 1799 (p. 2599), January 11, 
1799 (pp. 2626, 2648), January 16 (pp. 2677, 2682), January 17 
(pp. 2686, 2721). 

Bayard said: "The offense proposed to be pimished by this law is 
separated only by a shade from treason.'' Referring to the particu- 
lar action of Dt. Logan, out of which the bill arose, he said: "it must 
be clear to every reasonable man that a law of this kind is a necessary 
barrier to guard against an arrogation of power in public factions. 
TTie bUl is founded on justice and policv. " 

Griswold said that the object of the bill was perfectly well known 
and understood "to prevent all interference with the Executive 
power in our foreign intercourse. " 
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Pinckney said that a grave evil existed which it was wise for all 
nations to prepare against: 

This evil is no less than an endeavor on the part of one government, by means of 
its diplomatic skill, to overset all the governments which ao not concur with t^em 
in its mad career. It is become necessary, therefore, for us, in common with other 
nations, to guard against this evil, and to oppose it by such barriers as are within our 
power. Upon this footing, the bill now beiore the House might be justified, if no 
inconveniences had alres^y been experienced which make such a law necessary. 
♦ ♦ * If an individual goes forward to a forei^ government to n^fotiate on na- 
tional concerns, any sensible government must either laugh at such a man as mad 
or conclude that he is the agent of a deep-rooted party opposed to tiie government of 
the country from which he comes. And certainly no mdividual ou^t to be per- 
mitted to do an act with impunity which might tlirow so great a contempt upon the 
government of his country. 

Harper said: 

It was this intent which constituted tbe essence of the offense; an intent to interfere 
in the political relations of this country with foreign nations, or to defeat the measures 
of our own Government. * * * It is this interference, this intermeddling, and 
not an accidental conversation, which the bill forbids. The bill includes, in order to 
constitute the offense required, that the act should be done with an intent to interfere 
with the functions of government, and intermeddle with the political relations of the 
two countries. 

Brace said: 

The bill proposes to punish any person who shall interfere in any controversy or 
dispute between the Government and any of these foreign Governments. * * * 
Indeed, this is a part of our defense which is above all others necessary, as it will 
defend us a^nst foreign intrigue, against what has already brought upon this countrv 
great calamities and involved many others in irretrievable ruin. This crime is, of all 
others, of the deepest dye. * * * The evil of an offense of this kind is that it 
involves a whole nation and puts at hazard everything we hold dear. 

Rutledge said — 

that in all well-constituted Governments it is a fundamental principle that the Gov- 
ernment should possess exclusively the power of carrying on foreign relations. 

Isaac Parker said that — 

this bill is founded on the principle that the people of the United States have given 
to the executive department the power to negotiate with foreign Governments and 
to carry on all foreign relations, and that it is therefore an usurpation of that power 
for an individual to undertake to correspond with any foreign power on any dispute 
between the two Governments. 

Various motions to amend the bill in unessential ways, including a 
motion to limit its operation to one year, were made and defeated 
(pp. 2679-2682); and the bill was finally passed in the House of 
Representatives January 17, 1799, by a vote of 58 to 36 (p. 2686). 

The bill was introduced in the Senate, and passed on January 25, 
1799, by a vote of 18 to 2. It was signed and became a law, January 
30, 1799 (iStat. 613). 

THE ELEMENTS OF THE CRIME. 

The actions made criminal by the statute fall into two classes: 
(1) Those performed by Unitea States citizens wherever resident 
or abiding; (2) those performed by a person resident in the United 
States, whether alien or citizen. 

(1) The actions forbidden to United States citizens are: 

(a) Without the permission or authority of the Government; 
(h) Directly or indirectly; 




10 PROHIBITING CORRESPONDENCE WITH A FOREIGN GOVERNMENT. 

(c) To commence or carry on any verbal or written correspondence or intercourse 
with any foreign Government or any officer or agent thereof, 

Or— 

(d) To counsel, advise or assist in any "such correspondence," i. e., in any verbal 
or written correspondence by a United States citizen with any foreign Government or 
any officer or agent thereof; . 

(e) With ai> intent to influence the measures or conduct of any foreign Government 
or any officer or agent thereof in relation to any disputes or controversies with the 
United States, 

Or— 

( f) With an intent to defeat the measures of the Government of the United States. 

(2) The actions forbidden to persons resident within the United 
States, whether alien or citizen, are: to counsel, advise or assist in 
the verbal or written correspondence, or intercourse made criminal 
as above, with the intent designated as above. 

The dictionaries in vogue in or about 1799 define the phrase "to 
carry on,'' used in the statute, as follows : 

Johnson's Dictionary of the EngUsh Language (London, 1755, 
Todd's Ed., 1818): 

To carry on: To promote; to help forward ; to continue; to put forward from one stage 
to another; to prosecute; not to let cease. 

Sheridan's English Dictionary (London, 1790) and Walker's Dic- 
tionary of the English Language (London, 1791) : 

To carry on : To promote ; to help forward . 

Webster's American Dictionary (1828): 

Carry on: To promote, advance, or help forward; to continue; as, to carry on a 
design; to carry on the administration of grace; (2) to manage or prosecute; as, to 
carry on husbandry; (3) to prosecute, continue, or pursue; as, to carry on trade or war. 

Similar dictionaries define the words ''correspondence" and ''inter- 
course" as follows: 

Sheridan's English Dictionary (London, 1797), and Walker's Dic- 
tionary of the English Language (London, 1791): 

Correspondence: Intercourse, reciprocal intelligence. 
Intercourse: Commerce, exchange, communication. 

Dyche's Enghsh Dictionary (London, 1794): 

Correspondence: Intercourse by letter or otherwise. 
Intercourse: Commerce, exchange, mutual communication. 

Entick's New Spelling Dictionary (London, 1791): 

Correspondence: Agreement, fitness, intercourse. 
Intercourse: Communication, commerce, trade. 

Johnson's Dictionary of the English Language (London, 1755): 

Correspondence: (2) Intercourse, reciprocal intelligence. 
Intercourse: (1) Conmierce, exchange; (2) communication. 

Kersey's Enghsh Dictionary (London, 1721): 

Correspondence: Holding intelligence, intercourse, mutual commerce. 
Intercourse: Mutual commerce, traffic, or correspondence. 

Marchant's New English Dictionary (London, 1760): 

Correspondence: Intercourse, reciprocal intelligence. 

Intercourse: Commerce, commumcation, free and mutual correspondence between 
persons. 
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From the above it would appear that the words ''correspondence" 
and ''intercourse" were interchangeable or synonymous. "Corre- 
spondence" is evidently used in the statute in the sense of "general 
communication or intercourse with," and can not be limited to the 
technical sense of "communication by letter" inasmuch as it is pre- 
ceded in the statute by the words "verbal or written." 

Proof of intent is, of course, an essential element of the crime. 
Intent is to be determined from the facts, circumstances, and sur- 
roundings at the time of the transaction and from the defendant's 
prior course of dealing. If the natural and probable result of com- 
mencing or carrying on the correspondence or intercourse in ques- 
tion or assisting therein would be the influencing of a foreign Gov- 
ernment or its officials or would be the defeat of measures of the 
United States Government, then the law presumes that the person 
so acting intended so to influence or defeat. In other words, there 
is a presumption of law that a person intends the ^^tural and prob- 
able consequence of acts knowingly done by him. 

See in general: Reynolds v. United States (1878 — 98 U. S. 145, 
167); Allen v. United States (1896—164 U. S. 492, 496); Agnew v. 
United States (1897—165 U. S. 36, 50, 53); United States v. Quincy 
(1832—6 Peters 445, 467; 11 L. R. A. Note p. 810). 

"Any officer or agent" of ''any foreign Government" is a broad 
term and clearly includes diplomatic and consular officers located in 
the United States, so that intercourse or correspondence with them in 
the United States by a United States citizen, if for the purpose and 
with the intent prescribed by the statute, is forbidden. 

The only other phrase in the statute about which any question is 
likely to arise is the scope of the phrase "in relation to any disputes 
or controversies with the United States." 

Consideration of the history and general purposes of the statute 
makes it clear that this phrase refers to all questions which are at 
the time the subject of diplomatic or official correspondence or nego- 
tiation between the United States and the foreign country. 

^ GENERAL OBJECT OF THE STATUTE. 

Under the Constitution, Article II, section 23, the President has 
the power (by and with the advice and consent of the Senate) to 
"appoint ambassadors and other public ministers and consuls'^ and 
"shall receive ambassadors and otner public ministers.'' 

By the act of July 27, 1789, chapter 4 (1 Stat., 28), it was pro- 
vided that — 

there shall be an executive department, to be denominated the Department of Foreign 
Affairs, and that there shall be a principal officer therein, to be called the Secretary 
for the Department of Foreign Affairs,* who shall perform and execute such duties as 
shall from time to time be enjoined on or entrusted to him by the President of the 
United States, agreeable to the Constitution, relative to correspondences, commissions, 
or instructions to or with public ministers or consuls, from the United States, or to 
negotiations with public ministers from foreign States or princes, or to memorials or 
otner applications from foreign public ministers or other foreigners, or to such other 
matters respecting foreign affairs as the President of the United States shall assign 
to the said department; and furthermore, that the said principal officer shall conduct 

1 By the act of Sept. 15, 1789, ch. 14 (1 Stat., 68), the name of the Department of Foreign Affairs was- 
changed to that of the Diepartment of State. These statutes are embodied in the Revised Statutes, sec. 
202. 
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the business of the said department in such manner as the President of the United 
States shall from time to time order or instruct. 

These functions of the President with reference to foreign nations 
were stated by Jefferson to Genet, the French minister, in a letter 
November 22, 1793, as follows: 

He [the President] being the only channel of communication between this country 
and foreign nations or their agents, it is from him alone that foreign nations or their 
iigents are to learn "^^hat is or has been the will of the Nation. 

The Executive, therefore, is the head of the Government, especiaUv 
^^ charged with our foreign relations, '' and their conduct. See Wil- 
liams V. Suffolk Insurance Co. (1839 — 13 Peters, 415, 420), in which 
case it was so held, and the President's decisions as ^^to what sover- 
eignty any island or coimtry belongs '' was held to be '4n the exercise 
of nis constitutional functions,^' and ^^under the responsibilities which 
belong to him.'' 

It is highly important to the welfare of the coimtry that there shall 
be no interference with the President's constitutional and statutory 
fimctions, and especially no attempt to influence or intermeddle in 
official foreign negotiations carried on by him, through private nego- 
tiations with foreign officials in relation to the same subject matter. 
In foreign negotiation, the President must speak for the people of 
this coimtry. Private individuals can not be allowed to open nego- 
tiations which might have the effect of inducing or promoting in 
the foreign coimtry views as to discord or faction in this country. 

The influencing of a foreign nation by correspondence with foreign 
officials upon a question in dispute between it and the United States, 
or upon a measure of the United States, is a function which should 
be possessed solelv by the Government, and which a private citizen 
ougnt not to be allowed to assume^ 

PROCEEDINGS UNDER THE STATUTE. 

Moore, in his Digest of International Law (1906), volume IV, 
page 449, says: • 

As to Pickering's subsequent violation, when out of power and in opposition, of 
the statute, the enactment of which he had inspired, see Adams's History of the 
United States, IV, 236 et seq. 

No conviction or prosecution is known to have taken place under this act, although 
it has on various occasions been invoked, officially or unofficially, as a possible ground 
of action against individuals who were supposed to have infringed it. 

President Jefferson by message of December 21, 1803, laid before 
Congress correspondence with Charles Pinckney, minister to Spain, 
relative to responsibility of Spain for ^ ' French seizures and condem- 
nations of our vessels in the ports of Spain, for which we deemed the 
latter power responsible,'' and for which ^'our minister at that court 
was instructed to press for an additional article" in the proposed 
treaty or convention ^'comprehending that branch of wrongs." 

Among the papers transmitted were copies of opinions rendered 
by five of the most eminent American lawyers, Jared IngersoU, 
William Rawle, Joseph B. McKean, Peter S. Duponceau, all of Phila- 
delphia, and Edward Livingston, of New York, on an abstract ques- 
tion submitted to them by the Government, of Spain, and which 
opinions were used bv the Spanish ministry in declining to adopt the 
suggestions for an art)itration treaty made by Pinckney. The latter 
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insisted that arbitration must include every class of case of wrong to 
American citizens, both losses due to acts of Spanish subjects and 
to acts of French consuls, etc., in Spanish ports — Spain bemg liable 
under the law of nations for the acts of aliens in her territory. (See 
Annals of Congress, Eighth Congress, 2d sess., App., pp. 1261, et 
sea.) 

The legal opinions were rendered in November, 1802, on an abstract 
hypothetical case, and were adverse to the contentions of the United 
States as advanced by Pinckney as to the rights of the United States 
to indemnity under the law of nations. Pinckney claimed that the 
abstract question did not present the actual facts in the case, and that 
the United States had never relinquished any rights which it had 
against' Spain by any convention with France. 

As a result of this action on the part of American lawyers, a com- 
mittee of the Senate, to whom the President's message had been 
referred, made the following report to the Senate February 24, 1804 
(see Executive Journal of the Senate, Vol. I, p.468) : 

Upon a careful examination of the message and documents commimicated by the 
President on the 2l8t of December your committee notice certain unauthorized 
acts and doings of individuals, contrary to law and highly prejudicial to the rights 
and sovereignty of the United States, tending to defeat the measures of the Govern- 
ment thereof, and which, in their opinion, merit the consideration of the Senate. 

They find that on the 15th of November, 1802, and before and subsequent to that 
da}r, divers controversies and disputes had arisen between the Governments of the- 
United States and Spain concerning certain seizures and condenmation of the ves- 
sels and effects of the citizens of the United States in the ports of Spain, and for 
which the Government of Spain was deemed responsible, and in the prosecution of 
which, for indenmification, the minister of the United States near the Court of Spain 
had been instructed to press that Government, by friendly negotiation, to provide 
for those wrongs. 

Your committee find, while said negotiation was pending and the said disputes 
and controversies in nowise settled or adjusted, that Jared In^ersoll, William Eawle, 
Joseph B. McKean, and P. S. Duponceau, of the city of Philadelphia, did, at said 
Philadelphia, on the same 15th of November, 1802, and Edward Livingston, of the 
city of New York, did, at said New York, on the 3d day of the same November, in 
violation of the act entitled ''An act for the punishment of certain crimes therein 
specified," passed the 30th day of January, 1799, commence and carry on a corre- 
spondence and intercourse with the said Government of Spain and with the agents 
tnereof, and, as your committee believe, with an intent to influence the measures 
and conduct of the Government' of Spain and to defeat the measures of the Govern- 
ment of the United States; and did, then and there, counsel, advise, aid, and assist, 
in such correspondence with intent as aforesaid. 

Your committee, with the knowledge of these facts, are compelled to observe that 
however there might exist in Senate a great reluctance to express any opinion in 
relation to proceedings in the ordinary course of criminal jurisprudence yet, when 
they reflect on the nature of the offense, the improbability of the ministers of the law 
ever coming to the knowledge thereof without the aid of the "Executive, and the 
delicate situation of the Executive in relation to the subject, duty seems to demand 
and propriety to justify their expressing an opinion in favor of that aid, without which, 
in their judgment, the justice of the Nation would be exposed to suffer. 

Your committee have no doubt that precedents may be adduced, and from the best 
authoritv, to justify such a measure and warrant the proceedings with safety to the 
remedial justice of the law, which admits of no rules, or pretended rules, uncorrected 
and uncontrolled by circumstances, the certain result of which would be the failure 
of justice. 

With these impressions, your committee respectfully offer to the Senate the fol- 
lowing resolution: 

Resolvedy That the President of the United States be requested to cause to be laid 
before the Attorney General all such papers, documents, and evidence, as he may 
deem expedient, and which relate to any unauthorized correspondence and inter- 
course, earned on by Jared Ingersoll, William Rawle, Joseph B. McKean, P. S. 
Duponceau, and Edward Livingston, with the Government of Spain, or with the 



14 PROHIBITING CORRESPONDENCE WITH A FOREIGN GOVERNMENT. 

agents thereof, with an intent to influence the measures and conduct of the Govern- 
ment of Spain, or to defeat the measures of the Government of the United States, 
in relation to certain disputes and controversies between the said Governments. 

Resolvedj That, if in the opinion of the Attorney General, such papers, docimients, 
and evidence, or such other evidence as may be presumed, from any that is particeps 
crinainis, shall be deemed sufficient to warrant a prosecution of the aforesaia persons, 
or either of them, that the President of the Unitea States be, and hereby is, requested 
to instruct the proper law officer to commence a prosecution, at sucn time and in 
such manner as he may judge expedient, a^inst Jared IngersoU, William Rawle, 
Joseph B. McKean, P. S. Duponceau, and Edward Livingston, or either of them 
on the act, entitled **An act for the punishment of certain crimes therein specified." 
And that he be requested to fiu-nish the attorney on the part of the United States, 
for the purpose of carrying on said prosecution, with such papers, documents, and 
evidence, from the Executive Department of the Government, as he may deem 
expedient and necessary. 

A motion was made by Mr. White, that it be 

Resolved, That the Senate will, take no further order on the report made to them 
respecting the opinions of certain lawyers, relating to the convention between the 
United States and His Catholic Majesty; the Senate not considering it within the 
province of their duty to do so, and that the injunction of secrecy upon the same ^e 
taken off. 

On motion. 

Ordered, That the consideration of this resolution be postponed to the first Monday 
in November next. 

No action on the resolution was ever taken (see Foster's Century 
of American Diplomacy, 229) . 

The only other instances in which the statute has been utihzed are 
cited by Moore (Sec. 631), as follows: 

The last clause of the statute was appealed to by Mr. Seward in 1861, to stop cer- 
tain proceedings of Mr. Bunch, British consul at Charleston, S. C, in urging the 
British Government to recognize Confederate independence. (Bernard's Neutrality 
of Great Britain, 185, and infra, Sec. 700.) 

See, in relation to the Sackville case, and the "Murchison correspondence," the 
report of Mr. Bayard, Secretary of State, to the President, Oct. 29, 1888, For. 
Rel. 1888, 11, 1670; infra, sec. 640. 
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HISTOBY AND SCOPE OF SECTION 9 OF THE FEDERAL PENAL CODE. 

Sec. 9. Every citizen of the United States who, within the territory or jurisdiction 
thereof, accepts and exercises a commission to serve a foreign prince, State, colony, 
district, or people, in war, by land or by sea, against any prince, State, colony, district, - 
or people, with whom the United States are at peace, shall be fined not more than 
two thousand dollars and imprisoned not more than three years. 

GENERAL CONSIDERATIONS. 

A question has been presented as to the meaning of the word 
'' commission'' in Federal Penal Code, section 9 (formerly Rev, Stat., 
sec. 5281). A review of the history and purpose of the statute 
will clearly show that it was intended to apply primarily to the 
acceptance and exercise by United States citizens of commissions 
to serve a foreign belligerent nation in some military or naval capacity; 
and that it can not legally be applied to any service other tnan m 
some office formally created by the foreign Government and required 
to be evidenced by the official warrant termed a ^^ commission.'' 

The original act reproduced in this section 9 is section 1 of the 
act of June 5, 1794 (1 Stat., 381), the necessity for the passage of 
which arose from the following series of events: 

On the outbreak of the war between France and England in 1793 
Washington wrote from Mount Vernon to each member of his Cabi- 
net, April 12, 1793, that "it behooves the Government of this country 
to use every means in its power to prevent the citizens thereof from 
embroiling us with either of these powers by endeavoring to main- 
tain a strict neutrality. I therefore require that you will give the 
subject matter mature consideration that such measures as shall be 
deemed most likely to effect this desirable purpose may be adopted 
without delay;" ^ and he called a Cabinet meeting for April 19 at 
his house in rhiladelphia, submitting 13 questions for consideration. 
At this meeting the famous so-called '^neutrality proclamation," 
drafted by the Attorney General, Edmund Ranaolph C'badly 
drawn," as Jefferson wrote), was determined upon and issued 
April 22, in which it was stated that the ''duty and interest of the 
United States require that they should with sincerity and good 
faith adopt and pursue a conduct friendly and impartial toward 
belligerent powers"; and it warned all citizens "carefully to avoid 
all acts and proceedings whatsoever which may in any manner tend 
to contravene such dispositions," and not to violate the law of 
nations, under penalty oi prosecution. 

While always termed a "neutrahty proclamation," the word ""neu- 
trality" was omitted from it by express purpose, in order to avoid 
committing the Cabinet to the position that the President had power 
to declare that there should be no war — Jefferson especially having 

^ The letters and docuftients referred to in tlus memorandum will be found in The Writings of George 
Washington (Ford's Ed., 1891), vol. 12; The Writings of Thomas Jefferson (Ford's Ed., 1895), vols. 1. 6; 
The Correspondence and Public Papers of John Jay (1891), vol. 3; The Works of Alexander Hamilton 
(1861), vol. 2; American State Papers, Foreign Relations, vol. 1. 

15 . 
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opposed the use of the word.^ (See Writings of Thomas Jefferson, 
Vol. VI, letters of June 23, 29, July 14, Aug. 11, 1793.) Its purpose 
was therefore not to serve as an announcement of the political status 
of the United States, but rather to require such line oi action on the 
part of its citizens as would prevent international comphcations. In 
a series of letters signed '^Pacificus,'' in June and July, 1793, Hamil- 
ton defended the proclamation on the very ground that: "Its main 
object is to prevent the Nation's being responsible for acts done by its 
citizens, without the privity or connivance of the Government, in 
contravention of the principle of neutrality; an object of the greatest 
moment to a coimtry whose true interest lies in the preservation of 
peace/' and later he stated in a draft for the President's annual 
address to Congress, '4t was probable that designing or inconsider- 
ate persons among ourselves might from different motives embark in 
enterprises contrary to the duties of a nation at peace with nations 
at war with each other * * * and of course calculated to invite 
and to produce reprisals and hostilities." 

The actions of the new French minister, Genet, and of United 
States citizens favoring the French cause, soon showed the necessity 
for the warning conveyed by the proclamation and for preventive or 
punitive action on the part of the United States. 

These actions, which were deemed violative of the laws of nations 
as to the obligations of a neutral power, fell, in general, into five 
classes: 

(a) The fitting out and equipping in our ports of American and 
French privateers. 

(6) Tne holding of prize courts in this country by French consuls. 

(c) The enlisting of American citizens by the French minister. 

(d) The issue of commissions by the French minister to com- 
manders of privateers, both French and American. 

(e) The issue of commissions by the French minister to persons 
to serve as military officers to conduct hostilities against nations 
with which the United States were at peace. 

The last two classes of acts were those to prevent which the con- 
gressional legislation in question was directed. 

As early as May 15, 1793, Jefferson (Secretary of State) wrote to 
the French minister: 

Our information is not perfect on the subject matter of another of these memorials^ 
which states that a vessel has been fitted out at Charleston, manned there, and partly 
too with citizens of the United States, received a commission there to cruise against 
nations at peace with us, and has taken and sent a British vessel into this port. With- 
out taking all these facts for granted, we have not hesitated to express our highest dis- 
approbation of the conduct of any of our citizens who may personally engage in com- 
mitting hostilities at sea against any of the nations parties to the present war; to de- 
clare that, if the case has happened, or that it should happen, we will exert all the 
means ,vith which the law and Constitution have armed us, to discover such offenders 
and bring them to condign punishment.* 

To this Genet answered, May 27, that he 

believed no law existed which could deprive French citizens in the ports of the United 
States of the privilege of putting their vessels in a state of defense, of taking, in time 
of war, new commissions, and of serving their country by causing them to cruise out 
of the United States on the vessels of their enemv. 



1 See especially a speech by R. G. Harper, giving a history of this whole affair from a Federalist stand- 
point. (Annals of Congress, 5th Cong., 1st sess., pp. 1192 et seq. Mar. 2, 1798.) 

2 See, also, Hamilton's opinion rendered to the President, May 15, 1793. [Hamilton's Works, Vol. IV> 
399.1 
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Jefferson replied, June 5, 1793: 

* * * the granting military commissions within the United States by any other 
authority than their own is an Infringement on their soverignty, and particularly so 
when granted to their own citizens to lead them to commit acts contrary to the duties 
they owe their own country. 

To this, Genet retorted, June 8: 

At all times, like commissions, during a war, have been delivered to our vessels. 
The officers of the marine transmit them to them, in France, and the consuls, in foreign 
countries; and it is in virtue of this usage, which no power has ever thought of re- 
garding as an act of sovereignty, that the executive council has sent here such com- 
missions. ♦ * ♦ It results from this note, ♦ * * that the commissions trans- 
mitted in virtue of the Executive Council oif the Republic of France to the French 
vessels in the ports of the United States are merely an authority to arm themselves, 
founded upon the natural right and usage of France, that these commissions have been 
expedited at all times, in uie Uke circumstances; that their distribution can not be 
considered but as an act of consular administration, and not of sovereignty. 

In a subsequent letter of June 17, referring to another infraction 
of neutrality, Jefferson wrote that it was — 

a repetition of that which was the subject of my letter of the 5th instant which animadr 
verted not merely on the single fact of the granting commissions of war by one nation 
within the territory of another, but on the aggregate of the facts. 

The Questions relating to neutrality; became so numerous and 
serious tnat, after consideration at a Cabinet meeting between July 12 
and 18, the President resolved to ask the Justices of the Supreme 
Court to express their opinions on a list of 21 questions drafted by 
Hamilton, to which Jefferson added 8 more. The letter to the cour 
July 18, drafted by Jefferson, was as follows: 

The war which has taken place among the powers of Europe produces frequent 
transactions within our port^ and limits, on which questions arise of considerable 
difficulty, & of greater importance to the peace of the tJ. S. These questions depend 
for their solution on the construction of our treaties, on the laws of nature <& nations, 
& on the laws of the land; and are often presented under circumstances which do not 

five a cognizance of them to the tribunals of the country. Yet their decision is so 
ttle analogous to the ordinary functions of the Executive, as to occasion much em- 
barrassment & difficulty to them. The President would therefore be much relieved 
if he found himself free to refer questions of this description to the opinions of the 
Judges of the Supreme Court of the U. S. whose knowledge of the subject would secure 
us against errors dangerous to the peace of the U. S. and their authority ensure the 
respect of all parties. He has therefore asked Uie attendance of such of the judges 
as could be collected in time for the occasion, to know, in the first place, their opui- 
ion, Whether the public may, with propriet^^ be availed of their advice on thede 
questions? and if they may, to present, for their advice, the abstract questions which 
have already occurred, or may soon occyr, from which thev will themselves strike 
out such as any circumstances might, in their opinion forbid them to pronoimce on. 

To this, the justices replied, July 20, that they felt a reluctance to 
decide in the absence of some of their number, but saying: 

We are pleased, sir, with every opportunity of manifesting our respect for you, and 
are solicitous to ao whatever may be in our power to render yoiu: administration as 
easy and agreeable to vourself as it is to oiu: country. If circumstances should forbid 
furmer delay, we will immediately resume the consideration of the question, and 
dedde it. 

Washington wrote again, July 23, stating that he did not desire 
to press me court, but that the circumstfmces which had induced 
him to ask their counsel still existed, and on August 8, the justices 
replied: 

We have considered the previous question stated in a letter written by your direc- 
tion to us by the Secretary of State on the 18th of last month, [regarding] the lines of 

8. Doc. 696, 64-2 2 
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separation drawn by the Constitution between the three departments ol the govern- 
ment. . These .l^ing in certain respects, checks 4ipon each otber, and our being judges 
of a court in the last resort.^ are considerations which afford strong arguments against 
the prppriety of our extra-judicially deciding the questions alluded to, especiidly as 
the power given by the Constitution to the President, of calling on the heads of de- 
partments for opinions, seems to have been purposely as well as expressly limited to 
the executive departments. 

We exceedingly regret every event that may cause embarrassment to your admin- 
istration, but we derive consolation from the reflection that your judgment will discern 
what is right, and that yoiu; usual prudence, decision, and firmness will surmount 
every obstacle to the preservation of the rights, peace, and dignity of the United 
States. 

Jefferson h^d written to Madison^ August 3, that the judges ^^will 
not agree, I believe, to give opinions,'' and, on August 11, that 

I mentioned to you that we had convened the judges to consult them on the ques- 
tions which have arisen on the law of nations. They declined being consulted. In 
England, you know, such questions are referred regularly to the Judge of Admiralty. 
I asked E. R. [Edmund Randolph, Attorney General] if we could not prepare a bill 
for Congress to appoint a board or some other body of aavice for the Executive on sudi 
questions. He said he should propose to annex it to his office. In plain language, 
this would be to make him the arbiter of the line of conduct for the United States 
towards foreign nations. 

Meanwhile the question had arisen in the Federal courts whether, 
in the absence of any statute, persons could be punished who oflfended 
against the laws of nations, particularly in engaging in privateering 
or enUsting against countries with which the United States were at 
peace. The m^t case was that of the indictment in the circuit court 
m Philadelphia on July 27, 1793, of Gideon Henfield, who had served 
as a prize master, an officer of a privateer fitted out in Charlestoii 
under a commission issued from France.* The case was prosecuted 
by the Attorney General, Randolph, and United States Attorney 
William Rawle, against Pierre Duponceau, Jared Ingersoll, and John 
Sergeant. The court, consisting- of two Justices of the Supreme 
Court — Wilson and Iredell, and District Judge Peters — charged the 
jury that ' ^ the acts of hostilitv committed * * * are an offense 
against this country and punishable by its laws,''' being in violation of 
tne laws of nations and oi existing treaties, and in spite of the absence 
of any statute making the acts penal. A similar doctrine had been 
upheld by Chief Justice Jay in a charge to the grand jury in the 
preceding May. 

Consic&rable doubt was felt in the United States as to the validity 
of this decision, and the desirability of legislative action by Con- 
gress became evident. Jefferson, as early as July 14, 1793, wrote to 
Monroe that: 

I confess I think myself that the case is punishable and that, if found otherwise, 
DongreBS ou^t to make it ao^ or we shall be made parties in every maritime war in 
which the piratical spirit of the banditti in our ports can engage. 

The actions of the French minister and consuls still continued, and 
the Cabinet finally determined to write to our minister in France, 
Goavemeur Morris, to lay the matter before the French Government 
and suggest recall. In his letter to Morris of August 16, 1793, Jeffer- 
son re^rred to Genet, who "arms vessels, levies men, gives com- 
missions of war * * * when they [the Government] forbid ves- 
rsels to be fitted in their ports for cruising on nations with whom they 

t For form of the oommissions Issued, see Wharton's State Trials, p. 51, note. As co Henfleld's case see 
V. 8. Qasette, June 5, July 31, 1793; Hamilion*^ Works, Vol. IV, 451. 
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are at peace, he commissions them to fit and cruise/' and stated 
further: 

Mr. Genet asserts his right of arming in our ports and of enlistine our citizens, and 
that we have no right to restrain him or punish them. Examining this question under 
the law of nations, founded on the general sense and usage of mankind, we have pro- 
duced proof from the most enlightened and approved writers on the subject mat 
^ * * therightof raising troops being one of me rights of sovereignty and appertain* 
ing exclusively^ to the nation itself, no foreign power or person can levy men within 
its territory mthout its consent; and he who does may be rightfully and severely 
punished ; that if the United States have a right to refuse the permission to arm vessels 
and raise men within their ports and territories they are bound by the laws of neu- 
trality to exercise that ririit and to prcMbit such armaments and enlistments * * * 
we hold it certain that tne law of nations and the rules of neutrality forbid our per- 
mitting either party to arm in our ports. 

On September 7, 1793, Jefferson issued a circular to French consuls 
in the United States stating that as it appeared from their advertise- 
ments in the public papers that " they are undertaking to give com* 
missions within the United States and to enhst or encourage the en- 
listment of men, natives or inhabitants of these States, to commit 
hostilities on nations with whom the United States are at peace, in 
direct opposition to the law of the land," the President would revoke 
the exequatur of any consul committing any such act. 

Genet did not confine his activities, however, to the granting of 
commissions to commanders of privateers. He actively organized, 
on United States soil, military expeditions against Spanish and 
English possessions and granted commissions to United States citi- 
zens to act as officers on these expeditions and on other expeditions 
to be organized on foreign soil. 

As early as July 5, 1793, Jefferson records in his Anas a conversa- 
tion with Genet as to a proposal ''that officers shall be commissioned 
by himself in Kentucky and Louisiana, that they shall rendezvous 
out of the territories oi the U. S. * * * to undertake the expe- 
dition against New Orleans. * * * i told him that his enticing 
officers and souldiers from Kentucky to go against Spain was really 

Eutting a halter about their necks, for that they would assuredly 
e hung if they commenced hostilities against a nation at peace 
with the U. S. 

Under these conditions, when Congress assembled December 3, 
1793, President Washington in his address laid before it his "neu- 
trality proclamation, '' the regulations formulated under it, and the 
reasons for his action; and he further strongly recommended legis- 
lation by Congress: 

It rests with the wisdom of Congress to correct, improve, or enforce this plan of 

J>xocedure; and it will probably be found expedient to extend the legal code and the 
urisdiction of the courts of the United States to many cases which, though dependent 
on principles already recognized, demand some further provisions. 

Where individuals shall, within the United States, array themselves in hostility 
a^jainst any of the powers at war; or enter upon military expeditions or enterprises 
within the jurisdiction of the United States; or usurp and exercise judicial authority 
within the United States; or where the penalties on violations of the law of nations 
may have been indistinctly marked, or are inadequate; these offenses can not receive 
too early and close an attention, and require prompt and decisive remedies. * * * 

Within a month the necessity of a statutory curb on the granting 
of miUtary commissions to United States citizens became even more 
evident through the receipt by the President of a copy of the pro- 
ceedings of the Legislature of South CaroUna, transnutting a com- 
mittee report as to the levy of armed forces by persons under for- 
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eign authority. This report stated that fire named citizens of South 
Carolina, and others unnamed, '^have received and accepted miUtary 
commissions from Mr. Genet * * * authorizing them and in- 
structions requiring them, to raise, organize, train, and conduct troops 
within the United States * * * to proceed into the Spanish 
dominions; * * * that the persons above named in pursuance of 
the powers vested in them by the said commissions * * * have 
proceeded * * * to enroll numbers of citizens of this State 
* * * in the service of the RepubUc of France." The committee 
recommended that the governor issue a proclamation forbidding such 
acts; and also that the Attorney General prosecute such persons "for 
accepting or engaging to accept commissions from a foreign power to 
raise troops within the United States, and for going about within the 
States levying or attempting to levy troops, and for seducing and 
endeavoring to seduce the citizens of this State to enroll themselves for 
foreign service to commit acts of hostiUty against nations with whom 
the United States are at peace." (American State Papers, Foreign 
Relations, Vol. I, p. 309.) 

A proposed message by the President to Congress, transmitting 
this report, was drafted by Hamilton, as follows : 

* * * a case has occurred, which is conceived to render further forbearance 
inconsistent with the dignity, and perhaps the safety of the United States. It ia 
proved, as will be seen by papers now transmitted for the information of Congress, 
that this foreign agent has proceeded to the extraordinary lengths of issuing cpmmis- 
sions in the name of the French Republic, to several of our citizens, for the i)urpose 
of raising within the two Carolinas and Georgia a large military force, with the 
declared design of employing them, in concert with such Indians as could be engaged 
in the enterprise, in an expedition against the colonies in our neighborhood, of a 
nation with whom the United States are at peace. 

It would seem likewise, from information contained in other papers, herewith 
also communicated, that a similar attempt has been going on in another quarter, 
namely, the State of Kentucky, though the lact is not yet ascertained with the requisite 
authenticity. 

- Proceedings so unwarrantable, so derogatory to the sovereignty of the United States, 
00 dangerous in precedent and tendency, appear to render it improper that the person 
chaigeable with them should longer continue to exercise the functions and enjoy 
the privileges of a diplomatic character. 

Washington, however, simply forwarded the papers to Congress, 
January 15, 1794, with no comment. 

Genet evasively admitted that he had granted commissions.* 

THE ACT OF 1794. 

A bill drafted by Hamilton, and intended to penalize infractions 
of neutrality, was introduced in the Senate February 12, 1794. 
(Annals of Congress, 3d Cong., 1793-1795.) The very first section 
made it criminal to ^'accept or take any commission to serve a foreign 
prince or state in war." The second section made criminal the enUst- 
mg and hiring of others to enlist. The third section made criminal 
the fitting out and arming of privateers and the issue or delivery of 
a commission for any such ship. The fourth was concerned with^the 
increase of the force of any foreign warships. The fifth made crimi- 
nsl any military expedition from the United States. These sections, 

E Tactically undianged, constitute the present so-called Neutrality 
raws of the United States. (Federal Penal Code, sees. 9-13.) It will 
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1 See as to this, a graphic letter from Fisher Ames (then Congressman from Massachusetts) to T. Dwight, 
Jan. 17, 1794. (Works of Fisher Ames, Vol. I, p. 132.) 
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be noted that each section dealt with a particular problem and form 
of violation of neutrality with which the United States Government 
had been confronted between May, 1793, and Februarjr, 1794. The 
lan^age used by Congress is to be construed, therefore, in connection 
with the evils to whicii it was intended to ^.pply and with the events 
which gave rise to the statute. The bill passed the Senate March 13 
by the casting vote of the Vice President, and was introduced in the 
House March 14. Before the House took action, however, the 
necessity became still clearer for the enactment of those sections 
penalizing the exercising of commissions to serve a foreign state, 
enlisting of men for foreign service, and sending out of military expe- 
ditions from the United States. 

An expedition against New Orleans had been set on foot in Ken- 
tucW under Frendi auspices, and foreign commissions were issued 
to United States citizens in the faU of 1793. Spain had complained 
to this coimtry, and Jefferson wrote, November 6, to the governor 
of Kentucky (American State Paper, Foreign Relations, Vol. I, pp. 
455-457) : 

I have received from the representatives of Spain here, information, of which the 
following is the substance: That on the 2d of October four Frenchmen, of the names 
of La Chaise, Charles Delpeau, Mathurin, and Gignoux, set out in the stage from 
Philadelphia to Kentucky; that they were authorized by the minister of France here 
to excite and engage as many as they could, whether of our citizens or others, on Uie 
road or within your Government, or anywhere else, to undertake an expedition 
against the Spanish settlements within our neighborhood, and, in event, to descend 
the Ohio and Mississippi and attack New Orleans, where they expected some na^ 
cooperation; that they were furnished with money for these piu'poses, and with blai^k 
commissions, to be filled lip at their discretion. I enclose you the description of these 
four persons in the very words in which it has been communicated to me. 

Having laid this information before the President of the United States, I have it in 
chai^ from him to desire your particular attention to these persons, that the>r may 
not be permitted to excite within oiir territories, or carry from thence, any hoetilitieB 
into the territory of Spain. For this purpose, it is more desirable that those peaceable 
ineans of coercion should be used which have been provided by the laws, such as the 
binding to the good behavior these or any other persons exciting or engaging in these 
unlawful enterprises, indicting them, or resorting to such other legal process as those 
learned in the laws of yom* State may desire. Where these fail, or are inadequate, a 
suppression by the militia of the State has been ordered and practised in the other 
States. I hope that the citizens of Kentucky will not be decoyed into any participa- 
tion in these illegal enterprises against the peace of their country, by any enect they 
may expect from them on the navigation of the Mississippi. 

The governor replied January 13, 1794. doubting whether there was 
any authority to restrain citizens, saying: 

I have great doubts, even if they do attempt to carry their plan into execution 
(provided they manage their business with prudence), whether there is any l^al 
authority to restrain or punish them, at least before they have actualh accomplished 
it: for, if it is lawful for any one citizen of this State to leave it, it is equally so for any 
number of them to do it. It is also lawful for them to carry with them any quantity 
of provisions, arms, and ammunition; and, if the act is lawful in itself, there is nothinj^ 
but the particular intention with which it is done that can possibly make it unlawful; 
but I know of no law which inflicts a punishment on intention, only, or any criterion 
by which to decide what would be suflScient evidence of that intention, if it was a 
proper subject of legal censure. 

The new Secretary of State, Edmund Randolph, replied March 29, 
1794, stating: 

* * * That foreigners should meddle in the affairs of a Government where thev 
happen to be, has scarcely even been tolerated, and is often severely punishea. 
Tnat foreigners should point the force of a nation, against its will, to objects of hostility, 
Afi an invasion of its dignity, its tranquillitv, and even safety. Upon no princii>Ie 
can the individuals on whom such guilt shall be fixed, bid the Government to wait, 
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^HfQ^r ^jfieHency would fleedoi ito Bupp<V9e, until theiir Qumbersidiall defy the ordinary 
animadversions of law; and until tJiey are incapable of being subdued, but by force 
of arms. To prevent the extremity of qimes, is wise and humane, and steps of pre- 
caution JiAve, therefore, been found in the laws of most societies. 

, Nor is this offense of foreigners expiated or lessened by an appeal to a presumed 
r|gHt in the citizens of Kentucky to enlist \mder such banners without the approbation 
oif t^heir country. In a government instituted for the happiness of the whole, wiUi a 
dear delineation of the channels in which the authority derived from them miist 
flow, can a part only of the citizens wrest the sword from the hands of those magistrate? 
whom the whole have invested with the direction of the military power? They may, 
it is true, leave their countiy; they may take arms and provisions with them; hut, 
if these acts be done, not on the ground of mere personal liberty, but of being retained 
in a fordgn service, for purposes of enmity against other people^ .satisfaction will be 
demanded, and the State to which they belong can not connive at their conduct 
without hazarding a rupture. 

The division of opinion which had thus arisen between the gover- 
nor and the Seeretatv ot State as to legal auHiorrty to prevent the 
hostile actions caused the President to lay the whole correspondenee 
before Congress, May 20, as evidence of the need of lerislation. The 
House of Kepresentatives responded by taking up Hamilton's b31 
for debate, May 31, June 2; ^ and the bill passed June 2 and became 
law June 5, 1794. Upon its passage, Hamilton wrote to Jay, June 
4, 1794: 

You will learn with satisfaction that the bill which had passed the Senate bcffiore 
you left, for punishing and preventing practices contrary to neutrality has become a 
law. I now consider the Executive and the judiciary as armed with adequate meaji3 
fo;r repressing the fitting out of privateers, the taking of commissions, or enlisting in 
foreign service, the unauthorized undertaking of military expeditions, etc.^ 

The wording of the first section of the statute (now Federal Penal 
Code, sec. 9) was probably derived and copied in part from an 
English statute of 1756 (29 George II, c. 17), which made it a felony 
for any British subject, without license, to *^take or accept of any 
military commission, or otherwise enter into the military service of 
the French King as a commissioned or noncommissioned officer.^' 

GENERAL PURPOSE OF THE ACT. 

There has been but one reported indictment in the courts imder 
this statute; in 1797, Isaac Wuliams, being tried in the district court 
in Connecticut for accepting a commission under the French Repub- 
lic. (See 2 Cranch., 82, note, and Wharton's State Trials, p. 652.) At 
the time of the Canadian disturbances in 1838, however, Judge 
McLean^ in a charge to the grand jury in the circuit court in Ohio, 
construed the law as follows : 

The offense in the first section consists in ^* accepting and exercising a commission ^' 
to carry on war against any people or State with whom we are at peace. 

The word " commission '^ in the statute is used in the same sense 
as in Article II, section 2, of the Constitution granting the President 

Eower to appoint '' officers of the United States * * * which shall 
6 establisned by law'' and ''to fill up all vacancies * * * by 
granting commissions * * *''5 and as in Article II, section 3, he 
"shall commission all the officers of the United States/' The coin- 
mission is the "deed of appointment" to office, "the open unequi- 

1 See opposition of Monroe in tbe Senate and Madison in the Hon^ (Annals of C<]ng. 1793-1793, pp»«7> 
767). As to the objects of this act of 1794, .see Marshal), 0. J., in Santissima Trinidad, 1 Brock. Rep. m^ 
' s bi the debate in Congress on ttie renewal of the act of 1794 by the act of Mar. 2, 1797, there is a discpssion 
of the law as to acceptance of commissions. [See Annals of Congress, 4th Cong., 2d sess., pp. 2228 et seq.} 
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vacal acf by which the appointment is "evidenced/' (See Marbury 
V. Madison, 1803—1 Cranch, 137, 157, 159.) ' 

"Commission," in its legal sense, is used only in connection with 
an official office, and is not used in connection with mere employment 

or agcncv. 

Thus Bouvier's Law Dictionary defines it as: 

Letters patent granted by a government under the public seal to a person appointed 

;nonty to perform the duties of his office. The commission 



is not the appointment, but only evidence of it, and as soon as it is signed and sealed 
offi " 



to an office giving him aut 
is not the appointment, bu 
vests the office in the appointee. 

So, Dew V, Judges (1808—3 Hen. & Mun., 1, 43): 

I take a commission to mean a warrant of office, a written authority or license issued 
by a j)eraon or persons, duly constituted by law for the purpose to a public officer 
empowering and authorizing him to execute the duties of the office to which he may 
be appointed. 

United States v. Planter (1852—27 Fed. Cos., p. 546): 

A commission grants the right to hold and discharge the duties of a certain office. 

See also Scofield v. Lounsbury (1830—8 Conn., 109, 111). 
Babbitt v. United States (1880—16 Ct. Cls., 202, 215). 
English dictionaries in use about the time of the enactment of the 
statute in 1794 define *^ commission '^ as follows: 
Kersey's English Dictionary (1721): 

Commission: A warrant for an office. In military affairs, the authority by which 
every officer acts in his j)ost. 

Penning (1771): 

Commission: * * * A warrant for the exercise of any office. 

Dyche (1794): 

Commission: * * * A warrant by which any trust is held, or an office is 
<*onstituted. 

Scott (1797): 

Commission:* * * A warrant of office. 

Johnson's New English Dictionary (1755 Ed.): 
Walker (1791) and Sheridan (1797): 

Commission: * * * A warrant by which any trust is held; a warrant by which a 
military officer is constituted. 

From the definitions supray the history of the statute, the particular 
evils against which it was directed, as well as from the English act 
from which it was apparently taken, the meaning of the words 
"accept or exercise a commission to serve a foreign prince * * * 
in war by land or sea'' becomes entirely plain. By the word "com- 
mission," Congress intended the official warrant by which a military, 
naval, or other Government officer is appointed to the rank, com- 
niand, post, or office held by him under a foreign Government, eitJier 
of a body of men or of a privateer or other ship of war, or otherwise — 
the warrant imder whicn he is to exercise the authority committed, 
delegated, or intrusted to him. It had no reference to a contract, or 
agreement of employnoient by a foreign Government. 

Respectfully submitted. 

Charles Warren, 
Assistant Attorney General. 

October, 1915. 
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